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MCCAIN

Jeff S Jordan

Supervisory Attorney
Federal Election Commission
999 E Street S E
Washington, D C 20463

Re: MUR 6003
Dear Mr Jordan

bzb V b2 AVH Bl

We recerved the complaints dated May S, 2008, May 12, 2008, May 15, 2008, and May 16, 2008
filed against Senator John McCain and John McCain 2008, Inc (Joseph Schmuckler, Treasurer)
(collectively, the “Campaign™) in the above-titied matter

These complaints® claims and allegahons are indistinguishable from those made by the
Democratic National Committee against the Campaign in MUR 5976 and MUR 5984 We
previously requested that MUR 5984 be merged with MUR 5976 Similarly, we now respectfully
request that MUR 6003 also be merged with MUR 5976 and that the Campaign’s March 28, 2008
response in MUR 5976 also serve as our response to the current complaint We also respectfully

request that all further complaints the Commission joins to MUR 6003 also be merged with MUR
5976

Furthermore, as outlined 1n the Campaign’s response to MUR 5976, the Commssion’s
regulations at 11 CFR § 9035 1(d) state that “the expenditure imitations  shall not apply to a
candidate who does not receive matching funds at any time during the matching payment penod™
(emphasis added) Accordingly, it 1s clear that spending limits are not applicable to the
Campaign because it never received payments from the U S Treasury under the program

You have already received designation of counsel forms from the Campaign, Senator John
McCain, and Joseph Schmuckler designating me as counsel for all FEC matters

If you believe that these matters should not be merged and that a further response from the
Campaign 15 necessary, please notify me as soon as possible
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General Counsel
John McCan 2008, Inc
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Dear Ms Duncan -

Please find enclosed a response to the February 25, 2008 complaint filed by the Democratic
National Commuttee Thus Response 1s filed jointly on behalf of Senator John McCan and John
McCain 2008, Inc (Joseph Schmuckler, Treasurer)

1 am honored to be jomned on this Response Brief by Charles Fried, Beneficial Professor of Law
st Harvard Law School and a former Solicitor General of the United States, and Thomas Mernill,
the Charles Keller Beckman Professor of Law at Columbia University and a former Deputy
Solicitor General of the United States Both Professor Fried and Professor Memll are
perticipating 1n this representation m their ndividual capacities and not on behalf of their Law
Schools or Universities Additionally, an Opmion of Counsel 1s appended hereto from Professor
Jonathan Macey, Sam Harnis Professor of Corporate Law, Corporate Finance, and Secunties
Law at Yale Umvernity Professor Macey offers his expert Opmion on this Matter's banking and
securities law 1ssues 1n lus personal capacity and not on behalf of Yale Law School

Should you have any questions concerning this Response, please feel free to contact either me or
Todd Steggerda, Chuef Counsel to John McCam 2008

Sincerely,

v

General Counsel
John McCamn 2008

PO Box 16118 | Arkmglon, VA 22213
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There can be no speech without the expenditure of resources The Umited States Supreme
Court recognized this fundamental truth m Buckley v Valeo, ruling that just as the First
Amendment does not allow hmitations on the content or quantity of speech, 1t does not
countenance limitations on expenditures by the speaker 1n aid of that speaker’s speech Buckley
v_Valeo, 424 US 1 (1976) Ths 1s a foundational First Amendment truth and 1t applies most
urgently to political speech—the Amendment’s core Through all the vaganes and vaneties of
pronouncements on campaign finance 1ssues since Buckley, the Court—though often mvited to
do so—has never retreated from this pomition See. ¢ g, Randallv Sorxell, 548 U S 230 (2006)

Senator John McCain and Jobn McCan 2008, Inc (collectively, “Respondents” or “McCain
Campaign™) mto spending hmts through a series of baseless and vague arguments without any
legrtimate constitutional foundations Yet, even 1f such a misguided approach to constitutional
nghts were appropnate, 1t would fail on its own terms

The pnncipal hook by which the DNC hopes to catch the Campaign 18 the perfectly
reasonable provision 1n the campaign finance laws that require a candidate who receives public
funds from the US Department of the Treasury (the “Treasury Department”) to stay within
specified expenditure limits  But 1n this case, neither the Campaign, nor any Campaign creditor,

collateral if 1t were found to be ehgible for them, a private contract that does not 1n fact cause or
result 1n a pledge of matching-funds certifications as security has no statutory or regulatory
imphications and, more importantly, cannot force the Campaign to forsake its First Amendiment
nghts
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quorum) rendering the Commussion unable to 1ssue its ministenal recogmtion of the Campaign's
decizion not to accept public funds,

Any claim that there 1s  limst on a candidate’s expenditures must be evaluated in hight of
the serious First Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC's arguments, even without considerstion of the
constrtutional difficulties presented, fiul on ther own terms under prninciples of campamign-
finance, administrative, banking, and contract law

United States Senator John McCamn 13 a candidate for the office of President of the
United States His principal campaign commuttes 13 John McCamn 2008, Inc (Joseph R
Schmuckler, Treasurer) On August 13, 2007, Senator McCain filed with the Federal Election
Cmmnm(h“&mmﬂawdmwmwmmm
Letter and a Threshold Subnussion' (collectively, “Matchmg-Funds Application™) to establish
chigibility for the Presidential Primary Matching Payments Account Act’s (“Matching Fund Act”
or “Act”) public funding program (the “Program™ Pub L No 93-443 (1974), 11 CFR §
9033 1 (2007) Senator McCan asked the Commussion to determune his eligibility for the
Program 1n order to preserve the option of accepting public funds As was widely reported at the
time, the Campaign never commutted to accept public funds for the primary election To the

contrary, theCampugnpubhclymuneedﬁomtheometofuhbh:hmgpmmelmblhty
that 1t was merely preserving the option to accept foderal funding 1f 1t later decided to do so 2

In subsequent months, the Campaign submutted additional matchable contributions for
Commussion review and certification By late December 2007, 1t became clear that the U S
Senate would neither confirm the President’s Commussion nominees, nor allow him to make
recess appointments over the year-end holidays As a result, the Commussion knew 1t would be
left wathout a quorum and unable to take official actions concerming Matching Fund Act
pasyments Accordingly, the Commussion on December 19, 2007, while still 1n possession of a
quorum, 1ssued to the Treasury Departmenta certification of the Campagn’s ehgibility to
“:eeewepuymmtﬁomthe?rudmﬁnl?nmnmehmghymmAceomt" Notably, the

! MeCain Candidste and Committee Agreement and Certification Letter and Threshold Submission (Aug 13, 2007)

SMMIMMI)

Ses. ¢ g, The Day mn Politics, Star-Ledger (New Jersey), Aug 29, 2007 (Communications Director Jill Hazelbaker
mdtlm"[w]ounnotmldelhﬂdﬂﬂnﬂ.hlﬂmbuwhﬂsmmumhdnbmmﬂn
Makss Strides, Boston Globe, Oct 2, wmmmmmmummm
mummmmmmmmmmmmm
21, 2007) (WALLACE “Are you gomg to accept federal matchmg funds? MCCAIN “We haven't made that
decinion yet, snd 1t's not & decision we need to make immediately We can contmue to consider all options ™),
Amencan Marmng (CNN television broadcast Oct 23, 2007) ("KIRAN CHETRY "All nght So that at this pont,
mmmm::mmmuwmm “We haven't made a decison We'll make a
'm%mmamm 19, 2007) (attached hereto as Exhibit 2)

2
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Treasury Department had previously announced that the Matching Funds Account balance was
not Likely to be sufficient to make any payments to eligible candidates until March 2008 4

On February 6, 2008, after having won the New Hampshire, South Carolma, and Florida
Republican pnmaries, and having substantually prevailed i the “Super Tuesday” primanes,
Senator McCamn notified the Commssion that he was withdrawing lus Matching-Funds
Applmuonﬂmtbemmpubhcﬁmdmuymﬁwwldmtmpt public funds for
the primary election period * Inndmng.swrMcCunmmlyMMh
Campaign had neither accepted any funds from the Treasury Department, nor pledged any
matching-funds certifications as security for a bank loan By letter dated February 7, 2008, the
Campaign mformed the Treasury Department that 1t had withdrawn the Funds
Application from the Program and would not accept public funds for the primary election

On February 19, 2008, Commission Charrman David Mason sent a letter to Senator
MeCnnmﬁeﬁnuMﬁ»ComummﬂdmduSmﬂMeCmsFehmé
withdrawal notice “at such time as 1t has & quorum*™’ Charman Mason also asked for
information concerning a line of credit that the Campaign had obtamned months earlier, and had
accurately disclosed through appropnate fiings In lus February 19 letter, Charrman Mason
mnvited Senator McCain to “expand on [Senator McCan’s] rationale” for concluding that neither
he nor the Campaign had pledged matching-funds certifications as secunty for pnvate
ﬁnlncmg' Chairman Mason’s request was apparently prompted by press reports concerning the
Campaign’s line of credst from Fidelity Bank & Trust

The private financing at 1ssue 1n Charrman Mason's letter was a $3 mullion hine of credit
mMmNWMMFMW&MMofBMMWM(hW')
Thus line of credit was negotiated and executed 1n the normal course of the Bank’s
November 14, 2007 pursuant to three principal documents aBmusLolnAgeemmt(the
“MM.@MMM(MW&M’%M.
Promussory Note (the *“Note™) (collectively, the “Loan Documents™) Under the Loan
Documents, the Bank required certain collateral and other assurances that funds loaned to the
Campmign would be repasd  On December 17, 2007, the Campaign and the Bank executed a
Loan Modification Agreement pursuant to which the line of credit was increased from $3 mlhion
to $4 milion'" On March 20, 2008, the Campaign repaud to the Bank all funds borrowed
pursuant to the Loan

‘mmmmmmmwmmnmmm 20,
2007), available at www fic gov/press/press2007/20071207cext shtml

3 Lotter from John McCam, U S Senstor, to Federal Election Commussion (Fob 6, 2008) (attached hereto as Exhibat

3)

'wmmw;rm , General Counsel, John McCam 2008, Inc,to U S Treaswy (Feb 7, 2008) (attached

hereto as Exiubst 4

7 Letter from David Mason, Chairman, Fedaral Election Commssion, to John McCam, U S Senator (Feb 19, 2008)

‘AWM.WS)

’MWMAH §3 (attached hereto as Exhibxt 6)

Loan Documents (Nov 14, 2007) (attached hereto as Exhibet 7)
'! Losn Modification Agreement (Dec 17, 2007) (stsached hereto as Exiubit 8) [heremafier Loan Modificatson
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The Loan Documents and the Loan Modification Agreement embodied the Bank’s and
the Campaign’s (collectively, the “Parties™) express agreement and intent that the Campaign was
not pledging matching-funds certifications as secunty for the hne of credit The Secunty
Agreement (1n onginal and modified form)—the document through which secunty mterests m
the loan transaction were intended to be, and were 1n fiact, created—expressly gxcluded from the
description of “collateral” any and all certifications of matching funds Specifically, the ongmal
Secunty Agreement excluded “any certifications of matching fund eligibility, mcluding related
nghts, currently possessed by [the Campaign] or obtamed before January 1, 2008” as collateral
for the line of credit '? Likewrse, the modified Security Agreement ststed “any certifications of
matching fund ehgihty, including related nghts, now held by [the Campaign] sre pot
themsclves being pledged as secunity for the Indebtedness and gro not themaclves collateral for
the Indebtedness or subject to this Secunity Agreement™'® The Parties' mtent was likewse
embodied 1n the Loan Agreement (in ongmal and modified form), which also specifically
excluded matching-funds certifications from the description of “collsteral ™ According to the
ongmal Loan Agreement, “It 1s expressly understood and agreed that ‘Collateral’ specifically
excluded any certifications of matching fund eligibility currently possessed by Borrower or
obtained before January 1, 2008 *'* Sumlarly, the modified Loan Agreement stated as follows

It 13 expressly understood and agreed that “Collateral™ specifically
excludes any certification of matching fund eligibihity now held by
Borrower and/or John McCain and any nght, title and mterest of
Borrower and/or John McCam to recerve payments thereunder '*

The Loan Modification Agreement further clanfied that these certifications were not pledged as
collateral, plamnly excluding as such “any nght, title and interest of [the Campaign] and/or John
McCamn to receive payments™ under the matching-funds certifications '

Three other provisions of the Loan Documents addressed the matching-funds
certifications, but none of them created a secunty interest in them  First, the Partics agreed that
the Campaign could grant a secunty interest m the new matching-funds certifications for the line
of credit m the future, but only i1f certamn condrtions first occurred and a separate agreement was
executed Specifically, if Senator McCamn had withdrawn from the Program before December
31, 2007 and fiuled to wan or place withun at least 10 percentage pomts of the wmner in the New
Hampshire pnmary (or the next pnmary or caucus, pursuant to the modified Loan Agreement),
then the Loan Agreement required the Campaign to reenter the Program and then grant to the
Bank a secunty mterest 1n 1ts new matching funds !” However, these conditions precedent never
occurred Second, the Campaign pronmused that it would not transfer, grant a secunity in, or
otherwise encumber the public matching-funds certifications to or for the benefit of any other

::SmntyAMnl(Nw 14, 2007) [heremafter Security Agreement]

MA(:mmn]l(Nw 14, 2007) (s modifisd on Dec 17, 2007) (emphans added) [hevomaftor Secunty
14'Loan Agreement, at S (Nov 14, 2007) [heremafter Loan Agreement]
"an’(]Nw 14, 2007) (ss modified on Dec 17, 2007) (emphasis added) [(heremafter Loan
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person or entity '* Third, the Loan Agreement required that the Campaign not, without the
Bank's prior consent, exceed the Program's spending Lmuts, irespective of whether the
Campaign was subject to the Program as of any applicable date of deternunation '® Nerther the

On February 25, 2008, the Campaign’s General Counsel responded to Chairman Mason's
February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that

funds finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
Mmdundusmdmgofﬂnmndbmc’rmpluof
banking, secunty, and uniform commercial code law

The DNC filed the present complaint with the Comnuassion on February 28, 2008

L THE MATCHING-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

The US Supreme Court in Buckley v _Valeo recogmzed a candidate’s constitutional
night to spend unlimited funds on election activities, holding that the “First Amendment requires

the invalidation of  ceilings on overall campaign expendrtures ” Bucklevy v Valeo, 424 U S
1, 58 (1976) The Buckley Court was faced with two sots of spending limuts One set was

automatically imposed on all presidential candidates and the other was accepted voluntanly by
candidates 1n conjunction with public findmg Federal Election Campmign Act Amendments of
1974, Pub L 93-443 § 404(a) (Oct 15, 1974) The Court overturned the generally apphcable
spending hmits because they restncted candidates’ First Amendment nghts The Program’s
spending lxmits were upheld, but only because they were yoluntary 2 It 1s for this reason that the
Matching Fund Act and 1ts implementing regulations do not impose gny restnctions on a

“id a3

l'n“

3 Richard Davis AT § 6 (sttached hereto as Extubit 9), Watkms AfY § 8

21 stter from Trevor Potter, General Counsel, John MoCam 2008, Inc , to David Mason, FEC Chawrman (Feb 25,

2008) quotmng Letter from Matthew S Bergman aad Scott E Thomas, Attorneys, Dickstemn Shapiro LLP, to Trevor

Potter, General Counsel, John MoCam 2008, Inc (Feb 25, 2008) (emphasis added) (attached hereto as Exhubst 10)

2 Buckigy dwectly compared & candidate's decmon to particapate in the public fanding system to a candidate’s

mendldz-v]:_wﬂ gnumdmmhwouuww—.mmmwm
®t§7n

5
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candidate’s ability to voluntanly withdraw from the Program The Commussion itself has
expressly recogmized that the Program must remain voluntary to be constitutional As the
Comnussion emphasized 1n 1ts Gephardt Advisory Opmmon (“Gephardt” or “Gephardt Opmion™),
it 1s the yoluntary nature of the Program that 1s so fundamental

The Supreme Court held that the yoluntary nature of all of the
public funding programs permits the related expenditure limits,
wiile sumultancously striking down expenditure hmits that were

not yoluntanly accepted as part of a public funding program Fed
Election Comm’n Adv Op 2003-35 at 3 (Gephardt), available at
http //saos nictusa com/aodoca/2003-35 pdf (emphams added)

[heremafter Gephardt)

Unless the Program affords presidential candidates a voluntary decision to participate—
and, more fundamentally, not to participate—its spending limits are indistngmshable from those
invalidated by Buckley and its structure 15 unconstituional Common Cause v _Schmutt, 512 F
Supp 489, 495 (D C 1980) (“Candidates, the constitutional rationale goes, are permutted to
forgo therr own nght to private contnbutions and unlimited expenditures 1n exchange for
(exclusive) financing from the public coffers This 15 a voluntary decision made by the
candidate, presumably, because the candidate beheves that hus or her political communication 18
enhanced by public funding, even given the restnichons ™) Accordingly, Senator McCain has a
constrtutional nght pot to participate 1n the Program, and may therefore decide to accept or reject
public funds after mdividually weighing each action’s consequences Republican Nat'l Comm
v_Fed Election Comm'p, 487 F Supp 280, 286 (1980) (in upholding the Presidential Election
CmpMmofmwﬁmdwNwﬁm;mthCmmmwmm
has a legitimate choice whether to accept public funding and forego private contnbutions™)
(summanly aff’d 445 US 955 (1980)) Sce genemlly, Roscnaticl v Rodnguez, 101 F 3d 1544,
1549 (8th Cir 1996), Yote Choico v DiStefiano, 4 F 3d 26 (1st Cir 1993)

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulstory confines of the Program's legal framework
and the pnnciples of Buckley v _Valeo embodied therewn, this undisputed fiact means that the
Campaign 1s not bound by the Program’s spending limits It 18 a necessary corollary of Buckley
that a candidate voluntanly binds himself to spending hmuts only through the receipt of
associated matching funds *“‘Congress may engage 1n public financing of election campaigns
and may condition gooeptance of public funds on an agreement by the candidate to abide by
specified expenditure imitations ” Buckiey, 424 U 8 at 57 (emphasis added) Thus, the import
of Bugkley 1s that () a candidate’s decision to participate 1n the Program must be voluntary, and
(b) a candidate surrenders his constitutional nght to unlimited spending only 1f he recerves public
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funds Sco Buckley, 424 US at 95 (“[AJeceptance of public financing entauls voluntary
acceptance of an expendsture ceiling ) #

Consistent with Buckley, the Commussion’s regulations make clear that spending hmits
do not apply to a candidate unless that candidate has actually recerved public funds under the
Program

The expenditure imitations of 11 CFR 9035 1 shall not apply to a
candidate who does not recerve matching funds at any time during
the matching payment period 11 CFR § 9035 1(d) (2007)
(emphasis added)

Accordmgly, under section 9035 1(d) of the regulations and m step with the pnnciples
underiying Buckley, spending limits are not applicable to the Campaign because it never

In the past, the Commussion has fasthfully admmstered the Program in compliance with
Buckley by recogmizing the Program®s voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any candidate’s matching-funds application In fact, 1t has limsted its
involvement to sumply recogmzing candidates’ withdrawals and notifying the Treasury

of candidates’ consequent meligibility In the only avmlable interpretation by the
Commussion of 1ts role 1 the withdrawal process, the Commussion m its Gephardt Opimon smd
it would sumply “withdraw a certification of a candidate’s elippbility to receive Matching
Payment Act funds prior to the payment date upon recempt of a wnitten request by the
candidate” under normal circumstances Mu“emphuundded) Gephardt’s “holding™,
then, prescnibes at most a purely mumstenal role for the Commonmmommehgxbh
candidate’s uitimate refusal to participate 1n the Program Indeed, Congressman Gephardt was
told the Comnussion would process his withdrawal in one business day—just long enough to
“deliver a certification withdrawal to the Secretary of Treasury prior to lus 1ssuance of
payments™ Jd Conmstent with Buckioy, past Program participants have established matching-
funds eligbility and elected subsequently to refuse public funds QGephardt st 3 (“The
Commussion’s previous resolution of sumilar 1ssues 18 conmstent with permitting rescissions prior
to the payment of any Matching Payment funds™) Then-presidential candidate Howard Dean
was declared ehgible to participate 1n the Program m June 2003, but declined public funds on

3 Statutory provisions and leguslative history also speak of the receipt of public funds as the moment when &
candidste’s voluntary commitment ¢o the Program’s spendmg lumits becomes binding Seo

Comm , 487 F Supp st 285 (“Here the condstions tmposed by Congress upon reosipt of public campaign financmg
do not mfrmge upon the First Amendment nghts of candidates ™) (emphass added) (mmmanly aff’d, 445 U 8 955
(1980)) Seaalso HR Rep No 94-1057, at 54 (1976) (Conf Rep ), murmiad m 1976 USCC AN 946, 969 (*The
remamng provimons of fins section transfer mto the Act those provasons of 18 U 8 C 608 winch imposed
expenditure mitatsions on premdential candidates, condiionng their application, m accordance with the Supreme
Court's decision = Buckiov v Valeo, upon the scceptance of public financmg ™)

7
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November 12, 2003.* Similarly, RepublmEhnbedlDolemMewhummhngﬁmdl
apphcation on December 17, 1999 after qualifying earher that year ¢ Commussion precedent has
thus established a mmustenal role for the Commismon that carefully preserves candidates’
autonomy as outhned i Buckley

Nothing should fundamentally alter the Commussion’s normal practice here Moreover,
its current Iack of quorum 1s not cause to depart from Comnussion precedent or from Buckley’s
mandate of a voluntary program Senator McCan's nght to not partcipate 1 the Program 18
equal to that of past candidates He contempiated participating 1n the Program, and qualified
through the eligibility process 1n order to be able to do so, but eventually exercised his nght to
voluntanly withdraw s Matching-Funds Application His February 6, 2008 withdrawal letter
was therefore effective, at the latest, “upon receipt” by the Commussion unless Senator McCamn
had actually received public funds under the Program any time prior to lus withdrawal, which he
had not Had a Comnussion quorum existed on February 6, 2008, doubtless the Comnussion’s
exercise of its munistenial role would have closely nmumored the Commmussion’s two-day
processing of Elizabeth Dole’s withdrawal the Treasury Department would have been informed
fonhmd:thnSemchCunwnmlmmﬂedmmvefedudmhmgﬁmdsdmm
hus withdrawal from the Program 6

The DNC argues, without bams, that Senator McCain “pledged matching finds as
collateral for a loan to his campaign,” and has therefore surrendered us constitutional nght to
voluntanly withdraw from the Program In so arguing, the DNC mcorrectly relies on language
in the Gephardt Opinion that discusses pledging matching-funds certifications as “security for
private financing "

The DNC Complmnt attempts to make much of the fact that the Gephardt Opmion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certifications
his campaign had received from the Commussion as collateral for a private loan Complamant
DNC completely misconstrues the reasons this was relevant to the Commussion, and suggests
MMCmmmulmmMmﬂmmﬁdMofmdmhmy

application for the matching funds system Even apart from 1ts constitutional shortcomings,” the

¥ Letter from Howard Dean, presidential canddats, to Ellen Wemtraub, FEC Chawr (Nov 12, 2003) (heremafter
Dean Letter) (attached hereto as Exiubzt 11)
3 Letter from Ehzabeth Dole, US Senstor to Scott Thomas, FEC Charrman (Dec 17, 1999) (heremafter Dole
Letter) hereto as Exhibt 12)
% Elrzabeth Dole’s lotter was recerved by the Commission on December 20, 1999 The Commission notified
Treasury of her withdrawal on December 22, 1999 Ses Dole Letter, Fed_Elsction Comm’n, The Record 6 (Feb
mmwlmummmmw

The statement m Gophardt regarding the pledge of certificat:ons as collateral m no way represents a
constytutionally permissible bamer to voluntary withdrawal from the program  The gaud pro guo theory embodsed
m the Act and the Buckiey and the Republican Nat'l Comm  decasions forbads such kmatstion  Provided public
momes have not besn released, the govemment has provaded no “guid” that can be used to extract & reguiatory
“guo” The only relevant svent for purposss of tnggermg the resinctions on expenditures and other legal Innutations
13 the acceptance of public finds Private agreements that taks place m anhcipation of such a releass have no
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DNC's interpretation is contrary to both the language and likely purposs of this phrase m the
Gephardt Opinion (and 1gnonng the fact that the Comnusson can only lawfully establish a new
MMW.WM:WMMWnM
Opmon)

The more likely reason the Commussion noted a bank's lack of security mterest 1n
Congressman Gephardt's certifications was that its regulations prescribe certam procedures to
pledge matching-funds certifications as secunity Under 11 CFR § 100 82, a loan secured by
pronary matching-funds certificattons satisfies the Commussion’s loan security requirements
when

(1v) The Loan agreement requires the deposit of the public
financing payments, contnbutions, and interest income pledged as
ocollateral mto the separate depository acoount for the purpose of
retinng the debt according to the repayment requrements of the
loan agreement, and

(v) In the case of public financing payments, the borrower
authonzes the Secretary of the Treasury to directly depost the
payments into the depository account for the purpose of retinng the
debt 11 CFR § 100 82(e)(2)X1v)~(v) (2007)

These procedures appear to protect the Secretary of the Treasury when public financing
payments have been pledged as a secunty interest By requinng that public financmg payments
be placed 1n a separate depository account when such payments collateralize a loan, the
regulations assure that the Treasury Department does not face uncertamnty about who 1s enfatled
to receive the payments hubguL&m.thuhCmmomMmd
implications when 1t suthored the Gephardt Opumon? Nevertheless, the language has no
apphicabality to the current Complaint 1n any event because (as explamned m detail below) both
the Bank and the McCain Campaign agree there was no such secunty interest

The Loan Documents, reflecting the Parties’ clear mntent, did not create any security
interest 1n any matching-funds certificaions Under Maryland law, which the Parties agreed
mepmﬁemendwhwhuMthmﬁrmCmﬂMa
secunity interest 13 “an interest in personal property or fixtures that secures the

performance of an oblhigation™ UCC § 1-201(b)35) (2008) Moreover, “[ﬂ:eaedlw]emnot

bearmg on the relationship between the government and the canchdats, which 1s the sole basis for identifying & gmd

szusc IHM)W)CMMthannMMUmM”cr%ef'mhzd
may be mutally proposed by the Comnussion cnly as & rule or regulation pursuant to procedures established m
section 438(d) of thas title ™)

® Alternatively, the statement could mersly bs a recapstulstion of the facts, m dicta, thet had been presented to the
Commusion for purposes of rendermg the advisory opsuon  The Gephardt commuites had stated that “the
Commusion's certification will not be pledged as secunty for any losn dunng the Commrites’s reconsideration of
s participation m the Matchng Paymant Act’s pubbc fmdmng program ™ Gephandi at2  Advisory opmaons are
penerally couched m terms of the fhcts presenied by the party seekmg the oprmon  But the recitation of those facts
does not mean that they become legal requurements bindng on subsequent parties
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have an enforceable secunty interest where there is no security agreement signed by the debtor ™
Tulghman Hardware v_Lamnmore, 628 A 2d 215, 219 (Md 1993) A security agreement must
not only evidence the Parties’ mtent to create a security méerest 1n an item of property that 18
clearly defined, the agreement must also mclude the debtor’s specific grant of a security mterest
to the secured party [d at 399-401 Indeed, the “granting words™ are the sine qua pon of the

security agreement—*“necessary fo indicate the imntention of the parties to create a secunty
interest, and 1n the absence of such words, 1t scems rather clear that the parties did not intend to

create a secunty interest ” Id

The Loan Documents included a Secunty Agreement, and its operable
expressly excluded from the grant any and all interest 1n public matchmg funds, as follows

GRANT OF SECURITY INTEREST For Vlllllble conlldeuhon.

mﬂn lndebhdneundﬂntthel.endenhnllhvethe
nghts stated 1n this agreement with respect to the Collateral m
addition to all other nghts that Lender may have by law

COLLATERAL DESCRIPTION The word “Collateral” as used
in this Agreement means  nventory, equipment, accounts [and
other property] Grantor and Lender agree that any
certifications of matching funds eligibulity, including related nghts,
now held by [the Campaign] are not themselves being pledged as
mmﬂuthalndebtedneumdmmtthmulmeoﬂmdﬁor
the Indebtedness or subject to thus Secunty Agreement ¥

The Parties’ mtent was also planly embodied in the Loan Agreement, which hkewise
excluded matching-funds mﬂmomﬁ'omm dumpuonof"collatml" “ltuexpre-ly

mehcldbmewwmdlorJohnMaCunmdmyndn.nﬂemdMof
Borrower and/or John McCam to receive payments thereunder™' Here, the Parties
unambiguously expressed ther intent to exclude matching-funds certifications from the Security
Agreement'’s operative grant, so the Loan Documents are properly not subject to any alternative
mterpretation Soc Canaras v Lift Truck Services, Inc, 322 A 2d 866, 873 (Md 1974) (“Where
a contract 13 plam and unambiguous there 1s no room for construction and 1t must be presumed
that the parties meant what they expressed ™) The fict that the Parties did not, and did not
mtend to create any security mterest in any matching-funds certifications 18 confirmed by
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Secunities
Law at the Yale Law School and an independent expert 1n banking law who, upon examming the

% Secunty Agresmont (as modified), at 1 (emphasw added) Even pnor 1o modification, the definshon of
“Collateral” m the Security Agresment specifically gxolndad, i substantally sumilar form, matchmg fimd
certifications Secunty Agreement, at 1

3! Loan Agresment (as modified), at 5 (emphass added) Even prior to modification, the defimstion of “Collateral”
nhLmAgmnMaﬂmeMm:hmwmmm Loan
Agresment, at
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lonhmnﬂonandﬂlofmmdalymdommmcludedﬂmﬂnbmw“nmm
secured by matching funds certificates

The DNC’s suggestion that the Campaign “made a current pledge and encumbrance of
mmmmwwumwwmmmmm
certificates as those “now held"® 15 misgmded in law and 1n fact Among other fundamental

shortcomings, 1t is simply not possible, as a matter of commercial law, to create a valid secunty

mterest by mmplication Seg Haft v_Haft, 671 A 2d 413, 417 (Del Ch 1995) (“[T]t is elementary
that the intention necessary to form a contract 1s not found 1n the private subjective mental state

of erther of the paries ™) As explamed more fully in the attached expest opmion letter of
Professor Macey, the DNC's argument that the Loan Documents’ sience as to future
mﬂmmmﬂmmmmmmmwuwum;sw
flawed and at odds with the Uniform Commercial Code "

Moreover, the Bank’s attomeys at Dickstein Shapiro LLP stated unequivocally that the
Bank never received a secunty interest 1n matching-funds certifications, before or after the date
of the Loan Documents

[TIhe bank does not now have, por did it ever recejve from the
Commuttes, a secunty interest 1 any certification for matching
finds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
Mmdundmdnngofthcmwm’gnmpluof
banking, secunity, and umiform commercial code law

Instead, the Bank and the Campaign understood that “[a]ny certifications of matching funds
elipiility, mcluding related nights, now held” included any certification the Campaugn held or
was to receive based on all submissions for funds dunng the Campeugn's peniod of ehgibility 1n
the Program (Hence the inclumion of the words “related nghts ") As the President of the Bank
states 1n s attached affidavit,

At the time when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future nght of the Campaign to Matching Funds as
collateral for the Loan, notwithstandng any date reference
pertamng to when certifications for Matching Funds might come
mto being The reason why the Loan Documents stated that the
exclusion (from collateral for the Loan) applied to Matching Funds
entitiements ‘now held’ (as opposed to ‘now held or hereafter
acquired’) was because the Bank's attorneys advised the Bank to

ms?mmuu:mm 1 (March 14, 2008) (heremnafter Macey Opimon) (attached hereto as

”mconpmnmmnmcammsmb 25, 2008) (heremafter DNC Complamt)

”mmml Bergman and Scott E Thomass, Attorneys, Dickstemn Shapwo LLP, to Trevor Potter,
General Counsel, John McCam 2008, Inc (Feb 28, 2008) (emphasis added) (attached hereso as Exhibut 10)
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Thus, the Parties mtended to exclude from collateral any present and future nght of the
wa”mmmmmmmdmmmmM
existence

Sumilarly, the DNC musconstrues language 1n the “Additional Requirements” section of
mmw”meﬂyma"m%homw,ofﬂn
Campaign’s fiiture interest 1n any entitiement to matclhung funds ™™ The Campaign did agree to
reapply to the Program and separately grant to the Bank a secunty interest in any future
matchmng-funds certifications 1t might obtan but only 1n the event that the Campaign withdrew
from the Program 1 2007 and then lost the New Hampshire primary election by more than ten
points (and made a sumlar promuse 1n the December 17 Loan Modification Agreement), but that
conditional promise did not create a secunty interest At most, the language contractually bound
the Campaign to do something 1 the future, should the condrtions precedent accur (which they
did not) While finlure to perform this obligation could posmbly create an action agamst the

for breach of contract, this does not transform the promise into a securty interest
Professor Macey confirms thus conclusion, stating that

[The DNC's] interpretation of the text confuses an agreement to
potentially grant a secunty interest in the future with the actual
granting of a secunity interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a security interest in the
future, the text instead reaffirms that the Campaign had not already
gnnted[ﬂnBanEluewntymtuuthpmounyotherpm
of the agreement

This ssme analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program’s spending linuts or prevent 1t from granting a security interest in the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give nse to a secunty mterest, as they do not
contam the requisite granting language Moreover, they do not, as the DNC Complamt
erroneously asserts, lead to the conclusion that an implied security interest has ansen

The Loan Documents® language 1s clear and explicit on this score Even if 1t were not,
the law 1s clear that *“if the language under consideration 13 ambiguous or uncertam the court
must then determine the mtention of the parties™ Canamas, 322 A 2d. at 874 Notably, as the
affidawvits of officers from both the Campaign and the Bank make plain, the Parties’ intent was to
secure the subject loan with every asset of the Campaign gxcept matching-funds certifications
Thus 13 hardly surprising, given that both the Campaign and the Bank relied upon experienced

¥ Watkms AfY §7

T1d, Davis AT 16

® DNC Complamt S

® Macey Opmnion 3

® Davis Aff {4, Watkms AT 4.5

12
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election law counsel advising as to the prudence—under the most conservative interpretation of
existing gwdance, including the Gephardt Opmuon—of excluding the matching-funds
certifications from the loan collateral m order to preclude even a potential argument that the
Campaign had somehow foreclosed 1ts nght to voluntanly withdraw from the Program !

The McCamn Campaign did not comnut itself to accept pubhic funds and comply with the
Program’s spending himuts sumply by establishing ehigibility for the Program  Yet, the DNC
wrongly equates the Matching-Funds Application and the establishment of Program eligibility
w:ﬁthcachnlmpMceofpubhcﬁmds.nxﬂhnnevenhmmmmmmuyeqmvdmt
under Buckley # Its argument, then, 1s that establishing eligibility jiself 18 sufficient to forever
bind a candidate to the Program and to its spending hmits Buckley forbids thus result As
discussed, the Program must be voluntary And the Program 1s not voluntary if a candidate must
trrevocably tie himself to spending limits merely to ask the Commssion if he 15 qualified to
recerve public funds By submitting the Matching-Funds Application, the Campaign agreed only
to abide by spending limits and other Program condstions 1f it accepted public funds dunng the
2008 pnimary elecion 11 CFR § 9035 1(d) (2007) (“The expenditure hmutations of 11 CFR
9035 1 shall not apply to a candidate who does not recejve matching fands at any time durning the
matching payment peniod ™) (emphamis added), see glgo 26 US C § 9033(b) (2008) (provading
no statutory bammer to withdrawal of ehgibility) The Campeign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending hmts by only taking
steps to establish eligibility to participate i the Program

Seeking credibility for its supposition that the McCain Campaign 1s bound by virtue of its
mitial suboussions and candidate letter, the DNC relies exclusively—and erroneously—on
Gephardt’s “binding contract” language, which Gephardt used to discuss the Program’s
ehgbﬂl%meeu Gephardt was quite obviously mvoking contractual terms only by way of

For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commussion rephed by saying that the Commussion and the Treasury

4! Bocause the McCam Campaign made no pledge of a securty ntorest m the matchmg-funds certifications, the
DNC's allogation that the McCam Campaign violated FEC reporting requirements by maccurately stating on the
Schedule C-1 that the collateral for the loan does not mclude “certification for foderal matchmng finds™ or “public
financmng” 1 without mertt

< This = also an argument st odds with the fact that its own Chaur, Howard Dean, established eligsbility and then
MMMMMHMIMnhMW

9 Immechately after suggesting that the lew of contracts provides the proper lens for viewmng the 1ssue, the
MMMumummMIMBm«hmmd
Mmﬂhmﬂnmmwnmﬂm This analyns
ywelded the correct conclumon that withdrawal 13 permitted any tune before the funds are released Indeed, grven
that withdrawal » permated any tume before funds are released, it 18 mystifying what the Communon meant by
refarrng to the apphcation for funds as cresting a “bmding contract ™ As stated, though, the Gephardt Commussion
viewed the contract-based analys:s as nothmg more than a useful snalogy Gephardt at 3 (“The Commttes wishes
%o reconsider its decision to participate m the Matching Payment Act public findng program and mquires, i affect,
whether the Commussion would consent to a rescasion of this contract ) (emphass added)

13
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Department “lack[ed] discretion to delay certification of eligible payments or payments of
certified amounts” because of statutory requirements Gephardt at 6 (“Thus, the Commassion
and the Secretary of the Treasury lack discretion to delay certification of eligible payments or
payments of certified amounts Consequently, requests for such delays cannot be granted ”) It
correctly made no mention of coniractual obligations to Congressman Gephardt or to other
presidential candidates The Commission only referenced statutes and regulations because 1t 18
WWWMWWWMM Sumply put, if
the Commussion 1s not actually bound by a contract in admumstering the Program, candidates
cannot be forced to participate m the Program on the theory that the Comnmussion has not yet
“rescinded” a metaphorical contractual obligation

The Commussion 1n Gephardt could not have intended the contractual analogy to be taken
Iiterally because under applicable admmmstrative law concepts, an award of matching funds 1s not
performance of a binding contract In admimstrative law terms, an award of matching funds 15 a
“license”, and the process of determuning whether a candidate qualifies for such an award 15
“hcensing” Sece S USC §§ 551(8), (9) (2008) (Admunustrative Procedure Act defimtions of
“license” and “licensing™) Licensing, n turn, 13 a type of adjudicstion See S USC § 551(7)
(2008) The license here 1s a conditional one—it comes with regulatory restrictions attached
Candidates know thus, and hence they know that when they accept public matching funds they
become subject to restrictions on expendrtures and other hmitations But none of this transforms
the mere submission of an application, and the Commission’s processing of the application, mnto
a binding contract If this were properly viewed as a binding contract, such that a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual nghts and remedies would be available, including the night to bring a
breach of contract suit against a party unilaterally rescinding a contract Surely the Commussion
could not, 1n this case, seek an order of specific performance requinng a candidate to accept
matching funds, nor could it sue for damages to recover its admmstrative costs 1f Senator
McCain had pulled out of a race before receiving public funds Establishing matching-funds
ehgbility 13 a public admmmstrative process, not a contractual one

The same would be true with typical hicensing at other federal agencies, such as the
Federal Commumecations Commussion’s (the “FCC”) licensing of broadcast nghts In that
nstance, a company applies for a broadcast hicense with the FCC, and the FCC checks over the
application to ensure 1t is 1n proper form If the company later decides to withdraw its
application, admmustrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before it 1s ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mund about whether they want hioenses all the tme But nerther agencies nor courts analyze this
mmmofhhwofmﬂmemmmmﬂdmmhmm

analyns through such prism here 4

4 Even if this procoss 1 analyzod s a contract, where & party has rendered steelf (o is otherwase) unable to fulfill a
condrtion of the contract, &t thereby releases the other party of the requwement that the condstion bomet Ses.0g.,
Parsons v Brustal Dev Co, 402 P2d 839, 868 (Cal 1965) (“Each party to a contract has a duty to do what the
ocontract presupposcs he wiil do to acoomplish its purposs  Thus, “[a] party who prevents fulfiliment of &
condtion of his own obligation  cannot rely on such a condstion to defeat hs own Lisbality ™) As such, becanse

14
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The DNC argues that the McCamn Campaign received “a materal, financial benefit from

'meumﬁmdehgmyummmwu.mywmlm«m

automatsc nght of access 10 the ballot, 1n some states,"’ and imphes that this “benefit” somehow
requires the McCamn Campaign to accept matching funds and adhere to spending limitations
Tius argument 15 sumply unfounded Bucklay specifically establishes that a candidate 1s subject
to spending hmitations only when he has accepted public matchng funds Nesther Buckley nor
any other existing authority supports the DNC’s theory that the McCam Campaign 1s bound to
participate 1 the Program because 1t obtamned what the DNC incorrectly and vaguely designates
as some form of “matenal financial benefit,” through the McCain Campaign's use of Program
eligibility to obtam access to the pnmary ballots m select states To be clear, measures used n
some states that allow Program-eligible candidates to qualify for premidential-pnmary ballots are
meant to provide states with a convement method to measure a candidate’s electoral strength
Sce. 0g, 15 Del Code Ann § 3183 (2008) (directing each pohtical party’s chawperson to
submit a list of candidates “who have become eligible by the close of business on the preceding
day to receive payments from the Premdential Pnmary Matching Payment Account of the
Internal Revenue Code™) In essence, states view the matching-funds ehigibihty application at
the federal level (which mcludes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the prrmary
ballot in that state Notably, m no state utilizing this process does a candidate encumber—or
oven submut—the actual certifications authonzing lum to recetve matching funds Rather, the
showing 1s merely ane of eligibulity, which for the reasons we explaned above, do not bind a
candidate to the Program, nor subject him to its associated spending hmits

II. OFFICIAL COMMISSION ACTION IS NEITHER REQUIRED NOR
APPROPRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN'S PROPER
WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCamn Campmign has a nght—and properly exercised that
nght—to vohmtanly withdraw sts Matching-Funds Application because 1t had never received
any public funds from the Treasury Department To the extent the Gephardt Opimon 1s read to
suggest that advance FEC approval 1s required before a candidate can voluntarily withdraw from
partictpation 1n the Program, as the DNC suggests, such reading 15 flawed for several reasons
Most fundamentally, such a requirement would represent an unconstitutional prior restraint on
the exercise of protected free speech nghts, given a candidate’s First Amendment nght to
conduct a campaign without spending hmuts Sec genemally, Buckley, 424 US 1 No
propomtion of Fust Amendment law 13 more clearly established than that the exercise of

protected speech nghts cannot be made conditional erther on the discretionary approval of an
administratrve agency, or on an approval process that has no effective time hmit  Seg FW/PBS.

the FEC 1s unable to fuifill a condtion (releass the Campaign from the Program) of the contrace, it must reloase the
“ DNC Complamt 6
15
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Inc v City of Dallas, 493 U S 215 (1990) (holding that “a prior restraint that fiuls to place time
limits on the ime withm which the decisionmaker must 1ssue the hicense 15 impermissible™)

Moreover, even if the Gephardt Opmion 1s construed as requining the Commission's
approval of withdrawal, and msofir as the Commussion 13 unable to perform what 1n any event
must be no more than the mmmstenal (bookkeeping) function of ruling on such requests promptly
(because 1t lacks a quorum or otherwise), this violates the candidate’s procedural due process
nghts The ability to conduct one’s campaign without spending limits 13 a significant hiberty
mterest Sce Bd of Regents v _Roth, 408 US 564, 572 (1972) (protected hiberty includes not
Just freedom from bodily restramnt but other nghts grounded n the Constitution) A candidate
cannot be deprived of such an interest without a timely heanng and decision See Logmn v
Zmmermsn Brush Co, 455 US 422 (1982) (procedural scheme that allows protected
entitlement to be extingmshed through admunistrative delay violates due process) If the
admnistrative scheme, as structured or as admumstered, fals to provide a timely decision, 1t
effectively extinguishes the liberty interest 1n question, and does 50 11 a manner that violates both
procedural and—because of the core First Amendment interests implicated—substantive due

process

Interpreting the Gephardt Opinion as establishing a Commuamion approval requrement 1n
this regard also defies basic tenets of admunustrative law  The Act clearly distnguishes between
rules and regulations, on the one hand, and advisory opinions on the other, and 1n fiact
the establishment of a regulation through an advisory opmion See2 U S C §§ 437f, 438 (2008)
The Gephardt Opinion therefore cannot be mnvoked as the bams for any requirement not set forth
1n the Act or 1 any regulation The statute provides “Any rule of law wiuch 15 not stated 1 this
Act or 1n chapter 95 or 96 of Title 26 may be imtially proposed by the Commssion only as a rule
or regulation pursuant to procedures established 1 section 438(d) of thus title ™ [d_at § 4378b)
Consequently, mnsofar as the Gephardt Opinion 1s construed as either requinng advance
Commussion approval to withdraw (or, for that matter, as precluding withdrawal when matching
funds have been pledged as collateral, or as treating applications for matching funds as bunding
confracts), the requirements are mvalid because they were not adopted through an official
rulemaking procedure

For all of these reasons, an affirmative vote of the Commussion (at such time as 1t has a
quorum) 1s not required to effectuate the McCain Campaign’s withdrawal from the Program
Any nterpretation of the Gephardt Opmion that mught support such a requirement should be
disclaumed to avoid the serious constitutional and statutory issues that such a reading of the Act
would present Indeed, there 13 ample evidence that the Gephardt Opimon did not envision any
requirement of an affirmative vote of the Commussion before permutting future withdrawals The
final sentence of the Comnussion's analysis states that “the Commussion cautions that 1t must
receive any such written request no later than December 30, 2003, to provide the Commission
with one business day to deliver a certification withdrawal to the Secretary of Treasury prior to
hss 1ssusnce of payments on the first business day of the Presidential election year ” Gephardt at
4 The clear mmphcation 1s that the action of processng a request to withdraw 13 purely
mumstenal, and the Comnussion has no discretion to deny a written request to withdraw before
funds are disbursed Thus, of course, is entirely conmstent with the voluntary nature of the
Program and the quud pro quo structure it represents A candidate cannot be forced to apply for

16
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matching funds, and certamnly does not need to obtain the Commussion’s approval before
spplying for finds Sumilarly, a candidate cannot be forced to abide by spending limats before
public matching funds are recerved—nor can he be forced to obtan the Commussion’s approval

before withdrawing an apphication for matching funds
CONCLUSION

Senator McCam properly exercised lus night to not participate i the Program He fully
retamned this nght because he never accepted public funds, and 18 therefore not subject to the
Program’s spending hmits 1n hight of lus recent withdrawal Buckley, the Pnmary Matching
Payment Account Act’s terms and legisiative hustory, Commussion regulations, and past Program
withdrawals all establish that to the extent the Commission takes amy action on Senator
McCan's withdrawal notice, such action must be munistenal in nature only, and given the
discussion on the ments descnibed heremn, would merely vahidate the proper withdrawal notice
filed with the Commission on February 6, 2008

17
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Respectfully Submitted,

Professor Charles Fribd

Loz Vet
o Th

Trevor Potter
Todd Steggerda

John McCain 2008, Inc
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N G
MCCAIN

Aognst 13, 2007

The Honorable Robert D Leonhard, Churman
Foderal Election Comnussion

999 B Street, NW

Washmngton, D C 20463

Dear Charrman Lenhard

As a candidate secking to beoome ehigible to recerve Presidential primary matclung fimds,
[ certxfy and agres to the following provimons as prescnibed m 11 CFR §9033 1 and 11 CFR

§90332
I

In acoordance with 11 CFR §9033 2(b)(1) and 11 CFR §9033 2(b)(3), I cext:fy
that I am seeking the nonunahon of the Republican Party for election to the Office
of Presudent in more than one State I and/or my suthorzed commuttes(s) have
recerved matohable contributions, winch m the aggregate exceed $5,000 from
residents of each of at loast twenty States, winch with respect to any ons person do
not exceed $250 00

Pursvant to 11 CFR §9033 2(b)X2), I and/or my anthonzed committee(s) have not
mourred and will not mcur qualified campasgn expenses m exoess of the
expenditure limutations presoribed by 26 US C §9035 and 11 CFR §9035

In accordance with 11 CFR §9033 1(b)(1), I acknowledge that I have the burden
of proving that disbursements made by me, and any of my authonzed
wm:u(s)crwnqnllldempdpmnchﬁudn 11CFR

Pursuant 1o 11 CFR §9033 1{b)(2), I and my suthornzed commuttee(s) will comply
wath the documentstion requrements set foeth m 11 CFR §9033 11

Upon the request of the Commussion, 1 and my suthonzed commutioe(s) will
supply an explanation of the connection between any disbursement mads by me or
:SUOS!MIG)G) comnuttes(s) and the campaign as prescribed by 11 CFR

In sccordance with 11 CFR §9033 1(b)(4), 1 and my authonized comumittes(s)
agres to keep and finnush to the Comumsmion all documentation for matching fand
submusnions, axy books, records (meoludmg bank records for all acoounts) and
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supparting documentstion snd other mfbemation that the Commission may
request

VI  Asprovaded at 11 CFR §9033 1(b)(5), I and sy authonzed committes(s) agree to
keop and fiznish to the Commismion all documentation relsting to disbursements
and receipts incinding any books, records (ncluding bank records for all
acoounts), all dooumentation required by ins seotion (nclodmg those required to
be mamtamed under 11 CFR §9033 11), and other mformation that the
Comnussion may request I ] or my suthorized commuttee(s) maintams or uses
ocomputerzzed mnformation containing sny of the categories of data histed tn 11

CFR §9033.12(a), the comamttee will provide computarized magnetic media, such

the computerzzed mftrmation

s magnotic tapes or magnetic disketies,

at the tumes specified m 11 CFR §9038 1(b)(1) that meet the requirements of 11
CFR §9033.12(b) Upon request, documentation explaimng the computer
system's software capabilities shall be provided and such personnel as are
necessary to explam the opexstion of the computer systam's software and the
computensed information prepared or mamtamed by the commattee(s) shall be
made available

VII Asprescribed at 11 CFR §9033 1(b)X(6), I and my suthonzed committes(s) will
obtain and frmsh o the Commission upon request all documentation relatmg to
funds receaved and dishirsements mads on my bebalf by other poliacal
commuttees and orgamizations assocaated with me

IX Inaccordsncowith26USC §9038 and 11 CFR §9033 1(bX7), ] and my
authonzed commnttes(s) shall permit an sudit and an exammation pursuant to 11
CFR §5038 of all recerpts and disburserants, mcluding those made by me, all
suthonzed commuttes(s) and any agent or person suthorized to make expenditures
on my behalf or on behalf of my suthonzed committee(s) Iand nxy suthonized
commutitee(s) shall also provids sny matenal required 1n cormection with an sudst,
mvestgation, or exanunation conducted pursuant to 11 CFR §9039 I and my
authonzed commttes(s) shall facshtate the sudit by making availabls m one
central location, office space, records and such personnel as are necessary to
conduoot the sudit and examnation, and shall psy any amounts requwred to be
repaud under 11 CFR §9038 and 11 CFR §9039

X Pursuant to 11 CFR §9033 1(b)(8), the person listed below 15 enttled to recesve
matohing find payments on my behalf, winch wall be depomted mto the Listed
depositoxy, winoh I have designated as the campaign depository  Any changs in

the mformation required by tius paragraph ahall not be effoctive until subemtted to
ths Comnussion :n & letter sgned by me or the Treasurer of my suthonzed

prmcipal campeign commuttes
Name of Person Joseph Schmuckier, Treasurer, John MoCuin 2008

Mnling Address P O Box 16118, Arimgton, Virgmua 22215
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Denignated

Depoattory BB&T

Addres 1909 K Strost, NW
Washmgton, DC 20006

XTI  Pursuant to 11 CFR §9033.1(b)(9), 11 CFR §9033.1(b)(10), and L1 CFR

59033 1(b)(11), I and my suthorzzed commuttes(s) wall: (A) propars matchmg
fond submussions 1m acoordance with the Federal Election Commussion’s
Guudelme fbr Presentation in Good Order, including the provision of any
magnetic modia pertakung to the matohmng fund submussions and which conforms
to the requirements specafied at 11 CFR §9033 12, (B) comply with the applicsble
wdwsc §431stang 26USC §9031 ot gpg end the
Comnussion’s rogulstions at 11 CFR Pasts 100-300, and 9031-5039, (C) pey any

civil penalties ncluded m a concihation agreement or otherwise mmposed under 2
U S C §437g agamst mymif, any of my suthonized commttitee(s) or any agent

XOI Pursuantfo 11 CFR §9033 1(bX12), any talevinon commercial prepared or
distributed by me or my authonzed commuties(s) wall be prepared m a manner
wiuch ensures that the commercial ocontains or 13 accompansed by closed
capboning of the oml content of the commercial to be broadcast in Ine 21 of the
vertical blanking mterval, or 13 capabls of beng viewed by deaf and heanng
impaered wdividuals via any comparable successor technology to line 21 of the
vertical blanking mterval

L .

* 11 CFR §5033 2(s)(1) roquures the Candidate and Committes Agreements and Cartifications to
bo mgned by the Candidate

oo The Honorable David M Mason

Vice Chamrman
Faderal Election Commismion
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
John McCain/John McCam 2008, Inc )

Yt s

L, Mary W Dove, Secretary of the Federal Election Commussion, do hereby
certify that on December 19, 2007, the Commussion decided by a vote of 5-0 to
nohfy the Secretary of the Treasury that John McCam/John McCuin 2008, Inc are
entitled to recesve payment from the Presidential Pimary Matclung Payment
Account m the amount of $5,812,197 35

Commussioners Lenhard, Mason, von Spakovaky, Walther, and Weintraub
voted affirmatively for the decision
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February 6, 2008

VIA HAND DELIVERY

The Honorable Daynd Mason, Chairman The Honorable Ellen Wemtraub, Vice Chair
Federal Election Commussion Federal Election Commussion

999 E Street, NW 999 E Street, NW

Washington, DC 20463 Washmgton, DC 20463

RE John McCamn 2008, Inc

Dear Commussioners

Ths letter 13 to advise you that ], on behalf of myself and John McCamn 2008, Inc , my principal
campaign commuttee, am withdrawing from participation in the federal pnmary-election fanding
program established by the Presidential Primary Matching Payment Account Act No funds have been
paid to date by the Department of the Treasury, and the certification of funds has not been pledged as

secunity for pnivate financing

I will make no further requests for matching-fund payment certifications and will not accept any
matchmg-fund payments, mncludmng the initial amount and other amounts certified by the Commission in

connection with my campeazgn’s previous submussions My campaign has not submitted to the
of Treasury any bank account information and will also mform them directly of our

Department
withdrawal from the matching funds system

Should you have any questions or desire any additional mnformation, please contact my counsel, Trevor
Potter, at 703-418-2008

Smncerely,

W

Senator-AZ

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judith Tillman, Commissioner, Dept of the Treasury Financial Management Service

*

PO Beox 16118 | Arhngion, VA 22215
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February 7, 2008

VIA HAND DELIVERY

Commussioner Judith R Tillman
Financial Management Service
Unted States Treasury Department
401 14® Street, SW
Washmgton, DC 20227

RE John McCan 2008, Inc

Dear Commssioner Tillman

Thus letter 13 to advise you that Senator John McCamn and John McCain 2008, Inc have withdrawn from
Primary

participation m the federal primary-election funding program estabhshed by the Presidential
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal

Election Commussion 18 enclosed

Senator McCam and John McCain 2008, Inc will make no requests for matching payments and wall not
accept matching-fund payments, mncludmg the imnitial amount and other amounts certified by the Federal
Election Commussion m connection with previous submussions John MoCam 2008, Inc has not
subnutted any bank account mformation to the Department of Treasury

Should you have any questions or desmre any additional information, please contact me at 703-418-2008
Simcerely,
General Counsel
John McCam 2008, Inc

¢¢ The Honorable Henry Psulson, Secrotary, Department of the Treasury
‘The Honorable David Mason, Cha:rman, Federal Election Commussion
The Honorable Ellen Wemtraub, Vice Chaur, Federal Eloction Commussion

*

Poud for McCam 2000
PO Box 16118 ] Arlington, VA 22215
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February 19, 2008

Senstor John McCam
John McCam 2008, Inc
Post Office Box 16118
Arlington, Virgmia 22215

Re John McCam 2008, Inc (LRA 731)
Dear Senator McCam

This 18 m response to your letter dated February 6, 2008, reoerved by the Commission
gurmm:mmmmmmmwmmwmum
syment

As you may be aware, 1n Advisory Opmson 2003-35 (Gephardt), the Commission
balanced the voluntary nature of participating m the Matchmg Payment Program with the

certification of ehgibility to receive payments under the Matching Payment Program The
Commussion made clesr that a candidate anters 1nto a bmdmg contract wath the Commssion
when he executes the Candidate Agreaments and Certifications AO 2003-35 The Commussion

stated that 1t would withdraw s candidate’s certification upon written request, thus agreemg to
rescind the contract, so long as the canidate l)mmmmgmmmm
funds, and 2) had not pledged the certification of Matching Payment Program funds “‘as secunity
for pnivate finsncing * Jd

Accordmngly, we conmder your letter as a request that the Commussion withdraw its
provious certifications Justas 2 U S C § 437c(c) required an affirmative vote of four
Commissioners to make these certifications, 1t requires an affirmative vote of four
Commssioners to withdraw them Thersfors, the Commussion will consider your request at such

tumne as 1t has a quorum

We note that m your letter, you state that nerther you nor your commuttes has pledged the
certificatton of Matching Payment funds as secunity for private financing In preparstion for
Commssion consideration of your request upon establishment of & quorum, we mvits you
expand on the rationale for that conclusion, meluding but not mited to addresuing ths followmg
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Su;ulohlﬁcln
Pebruary 19, 2008
Page2

provisions of the loan agreement executed between Joln McCam 2008, Inc , and Fidelhity snd
Trust Bank of Bethesda, Maryland on November 14, 2007, as modified on December 17, 2007

The paragraph entitied “Addihonal Requirements” set forth 1n the Affirmative
Covensnts section of the November 14 agreement (page 2), as well as the
Deoamber 17 modification to that paragraph (page 2 of the modification)

‘The references to matching funds 1 the paragraph entitied “Collateral
Description” set forth m the November 14 “Commercial Secunty Agreement”
(page | of that agreement) (The paragraph contams no reference to certifications
of matchmg fund eligibility or related nghts obtamed after January 1, 2008, thus
spparently brmgimg any such certifications that might occur wathin the
paragraph’s more general description of the collateral for the hne of credit )

The December 17 modification to the paragraph just mentioned (page 3 of the
modification), which removed the referencs to certifications and related nghts

“currently possessed by grantor or cbtamed before Janmary 1, 2008" and replaced
it wath a reference to certifications or nghts “now held by Grantor{ J”

We would appreciate recerving any response you choose to make by not later than March
7, 2008 If you have any questions, plesss contact Lawrence L Calvert, Associate General
Counsel, or Lorenzo Holloway, Assistant General Counsel, at (202) 694-1650
Smcerely,

Lot P Ptpor

DmdMMlm

cc The Honorable Judith Tillman, Commissioner,
Fmancial Mansgement Sexrvice, Department of the Treasury
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DISTRICT OF COLUMBIA )
.
CITY OF WASHINGTON ;

Personally appeared before me the undersigned, Barry C Watkns (the
“Affiant”), who bemg duly swomn accordmg to law, deposes and says on oath, as follows

1 ]am the Premdent and CEO of Fidelity & Trust Bank (the “Bank”)

2 ] have personal knowiedge of the facts and circumstances relating to the loan (the
“Loen™) provided by the Bank to Johm McCam 2008, Inc. (the “Campaign™)
pursuant to a oertain Business Loan Agreement dated November 14, 2007 (as
amended on December 17, 2007 pursuant to a cestam Loan Modification
Agreement, the “Loan Agreement”), a certain Commercial Secunty Agreement
dated November 14, 2007 (as amended on December 17, 2007 pursuant to the
herembefore referenced Loan Modification Agreement, the “Security
Agreement”) and certam other documents, mstruments and agreements relating
thereto (together with the Loan Agreement and the Security Agreement,
collectively, the “Loan Documents™), in each case by and between the Bank and
Campaign

3 The Loan was consummated m the normal course of the Bank’s business.

4 At the outset of negotustions for the Loan, the Campaign mformed the Bank that it
was unwilling to grant to the Bank a security interest mn federal matching funds
(the “Matching Funds”™) as collateral for the Loan becsuse the Campeign wanted
to remam free to withdraw from the Matching Funds program (the “Program™) at
all tmes prior 1o the Campaign’s recept (if any) of Matchng Funds from the
Department of the Treasury of the Umited States of America, and any pledgs of
Matchmg Funds to secure repsyment of the Loan mght affect the Campaign’s
ability to withdraw from the Program.

S The Bank determined that it had adequate security for the Loan without a pledge
of Matchmg Funds from the Campaign The Loan was collatoralized with

specific tangible and mtangible personal propesty, molndmg, without mitation,
contributor hats, loxy-men life meurance and fature contributions from donors, but

DSMDB-2411500v06
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not Matchimg Funds or any of the Campaign’s nght, title or mterest with respect
thereto The Loan Documents expressly excluded Matching Funds from
“Collatoral® for the Loan pursuant to the operative grant clauses contamned therem
and did not create a security mterest m any Matching Funds, past, present or
future.

6 Although the Loan Documents contamed provisons contemplatmg the possibility
that the Bank mught, m the future, be granted a secunity mterest m future
certifications of Matching Funds, these provisions were operative 1f, and only if,
several circumstances described m the Loan Documents were to occur (whach
never did) !

7 At the time when each of the Loan Documents was executed and delivered by the
Campaign, the Bank intended to expressly exclude any present and future nght of
the Campaign to Matching Funds as collsteral for the Loan, notwithstanding any
date reference pertaming to when certifications for Matchmg Funds might come
mio bemng The reason why the Loan Documents stated that the exclusion (from
collateral for the Loan) applied to Matchmg Funds entitlements “now held” (as
opposed to “now held or hereafier soquired™) was because the Bank’s attomeys
advised the Bank to do s0, m order to avoid any moonsistency within the Loan
Documents that could arguably anse pursuant o the “Addrtional Requirement”™
section of the Loan Documents (as described m paragraph 6 above) Such an
inconmstency could arise if the Campeign later granted to the Bank a secunty
interest m certifications for Matching Funds that came mto effect as a result of a
withdrawal of John McCam from the Program, the consequent mullification of the
August 2007 qualificatson and its related oertifications, a subsequent re-entry of
John McCain mto the Program, and the issuence of new cextifications ansing
from that later qualified status However, the “now held” language was not

! If Senator McCam withdrew from the Program and thereafter fiuled to win or place
within at least 10 percentage points of the winner of the New Hampsiure primary (or the
next pramary or cancus), the Losn Documents required the Campaign to seek to reenter
the Program and, 1f the Fedesal Election Commussion voted to find the Campaign
quahfiod and then certified contributions to the Campeign for Matching Funds, to grant to
the Bank a security misrest m the now Matching Funds certrfications.
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mtended to create a secunity mterest m any Matching Funds certificates received
at any pomnt durng the period of eligibility resultmg from the Angust 2007
qualification and prior to withdeawal from the Program

8 Inorder to permut the Bank to obtain a pledge of Matching Funds as oollateral for
the Loan m the futare if circumstances warranted 1t (as described in paragraph 6
above), and in order to preserve the Campaign’s nght to Matchmg Funds
entitiements, certam provisions were meluded within the Loan Docusnents that (1)
required the Campaign to remain within the spendmg limits mmposed by the
Program (irrespective of whether the Campaign opted to remaimn m the Program or
withdraw from the Program and opt m at a later date)?, and (1) prohibted the
Campaign from asmigning, pledging, leasing, granting a security mferest m, or
encumbenng any of the Campaign’s nght, title or interest m and to Matching
Funds The Bank determmned that the foregomng provisions, among others, were
necessary and appropnate m the absence of having a secunity mterest 1n and to

I

9 Further, affiant sayeth not
Sworn to and subscribed before me tugdd” day of March, 2008

JENIFFERA MEJA

NOTARY PUBLIC ) A
PRINCE GEORGE'S COUNTY Y ffen~ et W

MY COMMISSION EXPIRES SEPT Y SEAL)

My Commmsion Expres __ b4, 0009

for mlhe the would have the o
an application for re-entxy wm Campmgn o nght to now
of the Program st all ttmes.

3
DSMDB-2411500v06
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PROMISSORY NOTE
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LOAN MODIFTCATION AGREEMENT

mmmmumxmmmvuMﬁuLﬂ
day of December, 2007, by and between (1) FIDELITY & TRUST BANK, a Marylsnd banking
oorporstion heving an office at 4831 Cordell Avenue, Bothesds, Maryland 20814 (“Lender™); and (n)
JOHN MCCAIN 2008, INC., 2 Delawsre oorporstion having an address of P.O. Box 16118, Arimgton,
Virginla 22215 ("Borrower™). All capstalined ferme used but not defined herein shall have the mesning

atiributed to such terms in the hereinafter referenced Loan Agreement
WITNESSETHTHAT:

WHEREAS, pursusnt to the terms and conditions of a cortain Business Loan Agresment
dated November 14, 2007 (ss the same may be modified or amended flom time t0 tims, the “Losn
Agrosmoent™), by and between Bosrower and Lender, Borrower obtained a Josn and certain other financial
accommodations (collectively, the “Loan") from Lender in the original principal amount of Three Million

and No/100 Dollers (33,000,000 00), and

WHEREAS, the Losn is (i) evidenced by a certain Promussory Note dated November 14,
2007 (together with any and all extensions, renowals, modifications, amendments, replacements snd
substitutions thereof or therefor, the "Nots™), made by Borrower and payuble to the order of Lender m the
original principal amount of Three Mallion and No/100 Dollars ($3,000,000 00), and (11) secured by,
among other things, a certaun Commercial Security Agresment dated November 14, 2007 (es the same
may be modified or amended from time to tims, the “Security Agroement™), encumbering substantally all
of the assets of Borrower, and

WHEREAS, Borrower has requested thet the principal amount of the Loan be moreased from
Three Million and No/100 Dollars ($3,000,000.00) to Four Million and No/100 Dollars ($4,000,000.00),
and Lender has agreed to inoresss the principal amount of the Lomn pursuant to Borrower's request,
subject to the terms and provisions of this Modification which shall itself evidencs the morease fo the
principal amount of the Loan and Note, and certam other modifications to the Note, the Loan Agresment,

the Secunity Agresmeat and the other Loan Documents, as hevemnafier provided

NOW THEREFORE, for Ten Dollars ($10.00) and other good and valuable considerstion,
the reoeipt and sufficiency of winch are hereby acknowledged, the partres hereto agres as follows:

1. The fovegoing recitals are hereby moorporated herein by this reference and made &
part hareof, with the same foroe and effoct as if fully set forth herein

2 Sulyect to the torms of this Modifioafion, the prncipal amount of the Loan is hereby
inoreased from Tiwes Million and No/100 Dollars (33,000,000.00) to Four Million and No/100 Dollars
s it o I e Mot i Lo Ageostmas, tho Seey Aqroatasct o acy ocher Lows Dooomunt

or
mwmuwmwwmmﬂdmww.u

3. The addstional One Milon and No/100 Dollars ($1,000,000.00) of Loan proceeds
besng mads available to Borrower pursuant to this Modifioation shall be (1) disbursed In sccordance with
hmdeWWbMﬂMdmm
gonenally, and (Il) as gtharwise expremly w&dhﬁlo:unm.mdw

I
i
E
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4. Without iimiting anytiung set forth i this Modification to the contrary, certam
mu&mwnwm-;m ®

(a) The paragraph entitied “Additional Requirement™ sot foth m the Affrmative
Covenants section of the Losn Agreement is hereby deleted m its eutirety and the following substituted m

hou thereof
“Additional Requirement, Borrower and Lender agree that iff Bomrower

!
!
:
i
§
1
|
:
e

i
i
!l
!
i
H
g
i

(b) The paragraph entitied “COMPLIANCE WITH THE FEDERAL ELECTION
COMMISSION’S MATCHING FUNDS FROGRAM” set frth in the Loan Agreement is hereby deleted

In Its entirety and the following substituted m lisu thereof!

*“COMPLIANCE WITH THE FEDERAL ELECTION COMMISSION'S
MATCHING FUNDS PROGRAM. Borrower agrees and covenants with
Londer that while this Agreament 18 in effbot, Borrower shall not, without
Lender's prior written consent, exceed overall or state spending Lumits imposed
under the Federal Matohmg Fends Program, irrespective of whether Borrower is
sabjeot to such program as of any spplioabls date of determination *

(o) The paragraph entitied “STATUS OF CURRENTLY HELD
CERTIFICATIONS OF MATCHING FUNDS® set furth in the Losn Agreement is hereby deleted a its

eutirety and the tllowmg substituted in lisn thereoft

“STATUS OF CURRENTLY HELD CERTIFICATIONS OF MATCHING
FUNDS. Borrower and Lender agres that any oertifications of matching funds
oligibility now held by Borrower, and the right of Borrower and/or John MoCain
:'mdnhu-mm. under such certifications, are not (and shall not be) colisteral

() The definition of “Collateral™ set forth in the “Definstions” section of the Losn
Agresment 1 heroby doleted in Its cntwrety and the Sollowmg subststuted 1n hen thereof:
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(°) Thsdefintion of “Note" set forth in the “Definstions™ section of the Loan
Agreoment is bereby daleted In Its entirety snd the followmg substituted m Keu therood*

“Nots The word “Note™ mesns the Prooussory Noto dated the date hereof,
exsouted by Borrower and payable to the order of Lender m the origmal principal
smount of $3,000,000, as increased to a fice amouat of $4,000,000 00 pursuant
fo that certain Modification Agreement dated December {7, 2007, by and
between Borrower and Lender, together with all other
modifications, extensions, renewals, replacements, restatements and substitutions
thereof or therefor ™

(0 The pargraph entitied “Collsteral Descrrption” set forth in the Securtty
Agreement 13 hereby deleted m its entirety and ths following substituted m Heu thereof*

“COLLATERAL DESCRIPTION. The word "Collateral” as used m thus

Agreement means the fbllowmng desorbed property, whether now owned or
hereafter whether now existing or hereafter arising, and wherever

soquired,
located, m which Grantor ts giving t0 Lender & seourity méerest for the payment
of the Indebtedness and performance of all other obligations under the Note and
this Agreement
All mventory, equipment, scoounts (Including but not limsted to all health-care-
mnsursnce receivables), chattel paper, instruments (ncluding but not Himited to all
) d m:

acoounts, mvestment property, money, other rights to payment and
and general intangibles but not limited to all software and all pryment

all otl, gas and other minerals before extraction; all
intangibles); g
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mmmmmmum«muum
Agresment. Grantor agress not to sell, transfer, convey, pledge,
WMwmmcuﬂywdhmummm
and interest in and 10 the public matvhng funds program or sy certifications of
matching funds eligibility, inoluding related rights, fssued with respect thereto
without the prior written consent of Lender.”

L] As a condition precedent to the sffectivences of thus Modification, (f) the face amount
of the Policy on the Iife of John MoCain shall be inoressed from $3,000,000 00 to $4,000,000.00, (if)
evidence of such moreass shall be provided by Borrower to Lender in form and sabstance acceptable to

Lender m all respects, and (in) the Assignment shall be deemed modified accordingly

6 Borrower hereby represents aud wetrants that (a) as of December { T, 2007, the
outstanding prmolpal balance of the Loan was $9 R ALY T-Jo , and all acorued and unpaid
Interest thareon has been paid when due, (b) there ars no set-offs or defonses agamst, and no defhults or
Bvents of Defhuit under, the Note, the Loan Agreement, the Security Agresment or any other Loan

- Dooument, (0) there exists no act, event or conditson which, with notics or the passage of time, or both,

would constituts & defeult or Event of Definlt under the Note, the Loan Agresment, the Security

Mwwmmnm(d)thdmﬂudnmmMn
the Nots, the Loan Agreement, the Security Agresment and all of the other Losn Documents are heroby

remaade and redated as of the date of tius Modifiostion and are true, correct and complete in all respects as
of such dats, and (¢) the execution, delivery and performance by Borrower of thus Modification (1) 18
within its corporate powers, (11) has been duly authonzed by all necessary mnﬂm.nd(ﬁ)dou
anhmwmdmmwwm has not already been obtamed

7. As a condition precedent to the effbotiveness of thus Modifioation, Borrower shall pay
all of Lender’s costs and expenses assoouted with this Modsfioation and the transactions contemplated

hereby, moloding, without hkmitation, Lender’s logal foes and expenses

8 The execution and delivery of this Modification and suy act, proceeding or payment

(pest, prosent or future) related to the Note, the other Loan Documents or tins Modifiction and afl past or
present acts or omssions taken or foregone or payments made or to be made by any party hereto or
thereto m relstion fo such doouments, shall not, did not and will not 1n anry way constitute & relesse of suy
olaims that Lender mwmuqmwmmnmmucmuof
dmnudchﬂohudorhoﬂ.h-m.d specifically reserves all claims of
any kind thet Lender may now or hereafter have against Borrower snd/or eny other obligor, mcluding
mmw-ohuhm m full of the amounts due under the Nots, the Loan
the Seourity Agreoment, and the other Loan Documents, and indemnity, contribution and set-

mMﬁdMMMCMMncmmmcnbww
Lander directly or mdirectly, arising out of, based upon, or In any manner connected with any transection,
QMMMbqwmdqmcmhﬂqum
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sdmission by Lender of the exmtence of any such claims or of lisbility for any matter or precedent upon
winoch any liability may be asserted.

10 In the event of » conflict between the provisions of this Modification and the
provisions of the Note, the Losn Agreement, the Secunity Agreement and/or the other Losn Documents,
the provisions of this Modification shall govern and control fo the exfent of such conflict

11 This Modifiostion shall svidencs the modifications to the Nots, the Loan Agreement,
the Security Agreement and the other Loan Documents described heren above.

12,  Exoept as heroby expressly modified, the Note, the Loan Agreement, the Security
and the other Loan Docaments shall be and remain uachanged and in fall foroe and effect, and
the same 13 hereby expressly approved, ratified and confirmed.

13.  This Modifioxtion shall b governed by the laws of the State of Maryland and shall
be binding upon and inure to the beneflt of the parties hereto and therr respective successors and assigns

4 This Modsfication may be exeonted m sny number of counterparts, sach of which
shall be deemned an onginal and all of which together shall be deemed one and the same instrument Bach
party agrees to be bound by #ts facaimile mgnsture

[remamder of page mtsntionally lgft blank - signatsere page follows]
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IN WITNESS WHEREOF, the have exscuted this Modifiostion
your firt undersigned on the dey and

WITNESS m
JOHN MCCAIN 2008, INC.
N —
Name l;;: R cuna D PAVS

| QeSS OnnTT

DSMDB-2368018




28644213231

Richard Davis, being first duly sworn upon oath, deposes and states the followng

1 I am President of John McCain 2008, Inc , (the “Campaign™), and function as the
Manager of the McCain Campaign

2 I have personal knowledge of the facts and circumstances relatmg to the line of
credit (the "Loan™) betweon John McCan 2008, Inc and Fidelity & Trust Bank of Bethesda,
Maryland (the “Bank™) The Loan was negotiated at arm’s length, and the Bank informed us 1t
was in the ordinary course of the Bank’s business

3 In August 2007, Senator McCain filed an application with the Comnussion to
determine his ehigbility for the federal matching-funds program for the pnmary election
(“Program™)  Senator McCain and the McCain Campaign stated at the time that the purposs of
qualifying for the Program was for the Campaign to preserve the option of participating 1n the
primary matching funds system, but that no decision had been made whether the Campaign
would actually accept public funds from the U'S Treasury

4 From the onset of negotiastions with the Bank to obtain a line of credit, the
Campaign expressly stated that 1t was seeking a loan that would not be secured by any federal
matching-funds certifications, whether past or future All negotiations with the Bank concerming
the Loan were based on tius express statement The Bank concluded that the Loan would be
adequately securitized, and the Bank would have adequate assurance of repayment, without their
obtaining a securty interest in matching-funds certifications

5 On November 14, 2007, the Bank and the Campaign executed three principal
documents to memonalhze the Loan a Busmess Loan Agreement (the “Loan Agreement”), a

1
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Commercial Security Agreement (the “Secunty Agreement”), and & Promissory Note (the
“Note™) (collectively the “Loan Documents™) Under the Loan Documents, the Bank extended a
$3 mullion line of credst to the Campaign On December 17, 2007, the Bank and the Campaign
executed a Loan Modification Agreement that increased this ine of credit to $4 milhon At the
time the November 14, 2007 documents were signed, 1t was our expectation that we would make
a decision on withdrawal from the Program on or before December 31, 2007 (and thus prior to
the expected January 2 psyments by the U S Treasury to Program participants, since receipt and
acceptance of such funds from the Treasury would have obligated the Campaign to remain 1n the
Program and subyect itself 1o spending imitations) When the December 17 Loan Modification
Agreement was signed, 1t had become clear that the U S Treasury would not be making
payments in January, and hkely not until March, which meant as a practical matter that the
Campeign would not have to make a decision prior to December 31, 2007 on whether to
withdraw from the system The documents were accordingly modified to reflect thus change

6 When the Campaign negotiated and executed the Loan Documents and Loan
Modification Agreement, 1t expressly intended throughout the process (and understood the
Bank’s mtent to be identical) that no secunty mterest of any sort in the Campaign’s matching
funds entitiement would be provided to the Bank Therefore, the Campaign intended to
expressly exclude from defimtion of “collateral” any and all the matching-finds certifications
obtamed from the FEC at any time as a result of Senator McCain’s August 2007 qualification for
eligability to perticipate 1n the matching funds program  For this reason, the Loan Documents
and the Loan Modification Agreement were drafied to create no security mterest n any
matching-fund certifications, past, present or future The Campeaign explicitly understood from
legal counsel and the Bank that the Campaign’s December 1, 2007 and January 1, 2008
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matching-funds submussions and any other submussions and certifications stemmung from the
August 2007 qualification were all excluded from the defimtion of “collateral” as “certifications
now held, and related nghts™ (and through other provisions contamed 1n the Loan Documents
reflecting the parties® imntent)

7 The only circumstances under which the Bank, in the future, could have been
granted by the Campexgn a secunty mterest 1n any matching funds never occurred  If Senator
McCain withdrew from the Program and subsequently filed to win, or place within at least 10
percentage points of the winner 1n the New Hampshire primary (or the next pnmary or caucus,
under the Modified Loan Agreement), and the Senator thereafter re-applied to the Program, was
declared eligible by a fully-constituted Commussion, and made new matching funds submussions
which resulted 1n new certifications from the FEC Smoe these circumstances did not occur, the
Campaign at no time took any of the further steps that would have been required to provide to
the Bank 1n the future a secunty nterest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan m 1ts entirety

o Vo

Richard Davis
President
John McCain 2008, Inc

County of Arlington

Commonwealth of Virgmua

The foregoing instrument was subscribed and swormn
befbre me this day of MARLH 2008 by

Public

Notary registration mumber __ 414 7153
My Commission Expires

3
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February 25, 2008

VIA HAND DELIVERY

Chaurman David Mason
Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE John McCain 2008, Inc

Chairman Mason

Thus responds to your Febroary 19, 2008 letter concerning Senator Jobn MoCam's
February 6, 2008 withdrawal from the federal pnmary-election matchung funds program
established by the Presidential Pnmary Matcinng Payment Account Act (“the Program™)

The Federal Election Commission recogmized in Advisory Opimon 2003-35 (Gephardt
for Pres:dent) that the Suprems Coust’s Bucklsy opmon found the Program to be constrtutional
because the Program 13 voluntary As & result, candidates have a constitutional nght to withdraw
from the Program The Commission 1 Gephardt expressed 1ts view that tins constitutional right
to withdraw was conditioned on the candidate not recesving Program funds from the U §
Treasury snd not pledging Program certifications recerved from the FEC as securty for private
financing The campaign has recerved no fimds from the U S Treasury, and has notified the
Treasury that 1t wall not accept any such finds Consistent with the reports to the FEC noted m
your letter, the campaign did not use 1ts federal matching fumd certifications as secunty for the
campaign’s bank loan, as discussed further below

Two previous presidential candidates were certified by the FEC as qualified to participate
1 the Program and withdrew pnior to receaving federal funds. Democratic National Comnuttee
Charr Howard Dean (a premdential candidate during the 2003-2004 election cyole) qualified for
the Program m June of 2003, but withdrew on November 12, 2003 Smmlarly, Republican
candidate Ehzabeth Dole withdrew from the Program on December 17, 1999 after qualifying

earher that year

In your letter, you stated your behef that “Just as 2 USC Section 4370(c) required sn
affirmative vots of four Commussioners to maks these certifications, it requires an afffrmative
vote of four Commismioners to withdraw them ™ We respectfully disagree with this conclusion
for the following reasons First, 2 USC 4370(c) contains no such requirement as a condition for
withdrawsl This was recogmzed by an FEC spokesperson who acourately told the Assocated
Press that although "[t]he statute says a vote of four commissioners 1s required to certify
someone a8 ehgible,  [tJhere is nothing in the statute that talks about withdrawing from the

*

PO Bex 16118 | Arfingion, WA 22215
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program " Second, the FEC’s regulations are sumlarly silent on the subject Third, your letter
cites Advisory Opmion 2003-35, issued to former Congressman Gephardt, which outlined
procedures the Commussion chose to follow 1n that instance The procedure included an
affirmative vots by the Commission accepting Congressman Gephardt’s withdrawal from the
Program (a sumilar procedure was followed n the Dols and Dean withdrawals) However, this
Adwvisory Opimon does not establish a legal requrement that the Conumssion must approve all
withdrawals from the Program As you are aware, the statute pro/abits the Commission from
establishing regulatory requurements through an Advisory Opmmon 2 USC 437/b) The
Commusmion has not taken the munerous additional steps through a formal rulemakmg procedure
with notice and comment that would be necessary to moorporate the Gephardt Advisory Opimon
procedures 1nto 1ts regulatrons and make them binding on the Commussion and on candidates

perticipating n the Program

Tlus 13 particularly important in light of the extraordinary circumstances mn which we and
the Commssion find ourselves at this ttme Senator McCan submitted his withdrawal letter on
February 6® of thus yeer, and as your February 19® letter notes, the FEC does not currently have
the mmnmum number of Commussioners necessary to constitute & quosum and conduct busness
We believe this necessarily means that the Commission cannot determume at this time whether a
vote 1s required to recogmze and accept Senstor McCam's withdrawal (as you conclude) or
whether lns withdrawal occurred sutomatically upon hus February 6 notification (ss we beliove
1s the oase) Accordingly, we understand the current status to be that once a quorum exasts, the
Senator’s withdrawal letter wall be presented to the Commussion for sts decimon on whether any
further action 15 required Even if the Commission concludes that a vote 1 necessary, we are
confident that the Commussion will find that 1ts role 15 “mumistenal”™ 1n fimction, and that the
Program’s voluntary nature requires 1t to recogmze that Senator McCam"®s withdrawal from the
Program was effective as of February 6*

The legal effct of Senator MoCam's withdrawal—whether 1t 15 found to cocur
automatically via Ins letter of February 6 or 1s Iater ratified by vote of the new
Commussioners—will be the same Senator MoCain wall not be sulyect to the Program’s
spendmg Iimutations after February 6, 2008 We understand that you believe this 1s a matter that
can only be decided by the full Conumssion when s quorum 1s present, and we are confident that
the full Commssion wll concur with us 1t conmders the question Both as a candidate and asa
Member of Congress, Senator MoCam is hopeful that the Senate will move expeditiously to
confirm nsw Commssioners 20 that the FEC may conduct all of its important business, including

a review of these lssues.

Your letter also requests that we provide additional information to the FEC concerning
the rationale for concluding that the campmgn’s bank line of credit was not secured with federal
matohmg fimd certifications John MoCam 2008 has already placed the loan documents on the
public record at the FEC, as required by law To&y.dnbnk.hwﬁlum
unequivocally stated that the matching find certificatsons held by the campaign were never
collateral for the lins of credst 1 am sttaciung a copy of the letter I recesved It concludes

Acoordingly, the bank does not now have, nor did 1t ever reomve from the Commuttes, &
secunty miterest 1n any certification for matching funds Any finding or determination to
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the contrary would be wholly mconmistent with the language of the Joan documents, the
intent and understanding of the parties and basic principles of bankmng, security and
umform commercial code law

News services report today that the Democratic National Committee (“DNC™) has filed a
complaint with the Commission concerming this loan, citing these very documents Accordingly,
we expect to respond as provided 1 2 USC 437g to the DNC’s complamt with whatever
additional information may be necessary to explam any further grounds for the conclusion that
no Program certifications recerved by Senator McCan and John MoCam 2008 constituted

secunty for pnivate financing

I trust thus information, and any that we may provide m response to the DNC complmnt,
will answer any questions which you, or the Commussion when a quorum easts, may have

concerning these 155ues

Sincerely Yours,

VA

Trevor Potter

Counsel

John McCam 2008

¢c The Honorable Judith Tillman, Commissioner, Dept of the Treamxy Fmancial Management Sexvice

Encl Letter from Counsel for Fidelity & Trust Bank, dated February 25, 2008
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February 25, 2008
M, Trevor Potter
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Fidelity & Trust Bank Loan

John McCain 2008, Inc
PO Box 16118
meonsistent with the |

Arlington, VA 22215

Re

Dear Trevor,

We understand that & number of questions

& Trust Bank to John
the bank does not now
any certfication for matching
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cott E Thomas, Of Counsel
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November 12, 2003

The Honorsbis Ellen Wesstrash I
Clmr g B
Foderal Blection Comanssion d * g
999 B Street, NW S5 Eat
Waskivgton, DC 20463 v RFS

Desr Chair Weateazh . 3

-

mxmubmmm u::ﬂwﬂhmmwnﬂk
by the Comtnssion By this latter, [ hevoby withdraw the candidato sgreement filed with

the Conumssion pursumat to 11 C.FR §5033.1 snd 2

I wnll be making o requests for rcking and will not accegst the
soceipt of any such paymetits, incloding the smount certified by the Cormmismon m
commctian with oy cempaign’s threshold suboussion My campaign has not subemitted

1o the Department of Treanry any bank acoount

mmmqmcmémmm
contact my counsal, Erle Kisinfbld, st 202-293-1177.

["Paid o by Dean for Amerion. Contsibutions 1o Desn for Amatios are ot Geductibls for I
L fodeval insoms tox pespows. ;
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ELIZARETH DOLE FOR
EXPLORATORY COMMITTEE
1928 N. Lyun Sirest, Sults 400

Artingten, VA 22309

December 17. 1999

1 em withdmwing my request for publio mstching fonds on bebalf of
the Elisabath Dole for Presdent Explosstory Comtmitios ("Conuuittes™). This
withdrawal is condiboned on ths undersianding that the Comnuites will not be
subject to an sudit under the Presidential Primary Matching Psyment Account Acx
contained 1n Title 26 of the U'S Code. This will aliow the Commiites to wind down

SHNY
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1440 NEW YORK AVENUE, NW et orTES
WABNINGTON, D C. 20008-21! soTeN
TEL 1om $M¥000 ol SNasEs
FAX BON 3835760 MRV
unu-al;l-'mv u-.?a‘ﬁ.
'M‘n‘a-v'l'vu- WaINETON
- L
HENA KOS
LONDON
MPOCOw
Decamber 17 1999 e~
3
TARONTO
YIA FACSIMILE & FEDERAL EXFRESS
The Ronorsble Scott Thomas
Chairman
Pederal Blectson Comunission
999 E Street, NW
Washington, DC 20463

As counsel for the Elizabeth Dols for Premdent

Exploratory
&mﬂncwanmummmhwﬂw
matchmg funds. Tius withdrawal 1s condstioned on the understanding that

Omdﬂamﬂmthnhﬂbnu&tuh%ﬁofh?mﬂﬂrmm

Matching Peyment Account  Tius wall allow the Commutiee to wind down uts
sctvities in an expeditious fishion

AL n /u/ {.-,..“,

MAOM .
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L

Yale Law School

March 14, 2008

Thomasenia P Duncan, Esq
General Counsel

Federal Election Commasion
999 E Street, N W
Washington, DC 20463

Re MURJS976
Dear Ms Duncan

In tius letter I present my views regarding the Complaint filed with the Federal
Electon Commussion by the Democratic National Commuittes (“DNC™) alleging that
Presidential candidate Senator John McCamn (R-Anz) and his Presidential campaign
commuttee, John McCain 2008, Inc (the “campaign’) pledged certifications of matching
funds he recetved or was entitled to receive from the Federal Elecion Commission as
secunty for private financing The DNC argues that such a pledge of security imterests 1n
the FEC certifications was made by the campaugn, and that tius pledge prevents Senator
McCain and the campmign from withdrawing from the Presidential Primary Funding
system and obligates the Senator and the campaign to abide by the aggregate spending
hmuts for participants 1n that system

1 have examined certain loans that the campaign obtamned mm November and
December 2007, and 1n January 2008, from Fidehty & Trust Bank (“Fidelity” or “the
Bank™) m order to determuine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates ' I have determined that the
loans st 1ssue were at no time secured by matchmg funds certificates As a professor and
scholar 1n the field of banking law,? I believe that I am competent to render an expert
opimon in this matter

In the United States the law of security mterests i1s govemed by Article 9 of the
Uniform Commercial Code (UCC) A secunty mterest grants the holder thereof a nght to

' I have besn asked to provide my mdependent, objective view of thus 1ssue as an expert m benkang law |
:lﬂuwlvdnummmnnym T sm a regstered Democrat resident m the state
3 Please 800 attached resume hstmg my publications and quahficstions

PO BOX 208315 NEW HAVEN, CONNRCTICUT 06520-8215
COURISR ADDRESS 127 WALL STREEI NEW HAVEN, CONNEC1ICUT 06511

(1%
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take remedial action with respect to the property that 13 subject to the secunity interest
upon the occurrence of certain events — the classic example bemng the non-psyment of &
loan A security interest generally 18 created with a secunty agreement, which 15 a
contract govemned by UCC Article 9 and state law governing contracts * Under the UCC,
a security interest 13 a night 1 property of the debtor that has been used to secure payment
of an obligation such as a loan A security interest 1s created by a secunty agreement,
under which the debtor grants a security mnterest in certam of the debtor's property 18
granted for the purpose of serving as collateral for a loan or other obligation A securty
interest 18 & contractual nght A secunty interest comes mto bemng if, and only if, a
borrower enters mto a contract that allows the lender, or secured party, to take collateral
the borrower owns 1n the event that the borrower cannot pay back the loan It 1s
clemental that a security interest cannot be created unless there 15 an agreement that such
a secunty agreement be created * Tlus, m tum, requires an understanding (that 13, a
meeting of the minds) between the lender and the borrower that a secunty interest be
created

Thus, the 1ssue of whether a secunty mterest 1n property (such as the certifications
of matching funds at 1ssue here) exists depends on whether there was an
between the bank and the campaign There are, mn turn, two key factors that are relevant
to a determmation of whether there was an understanding that matching fund certificates
were pledged as secunty for the McCain 2008 loans n November and December 2007
Those factors are (1) whether John McCan 2008, Inc intended to use matching fund
certificates as collateral for & loan, and (2) whether the Bank reasonably believed that
matchmg fund certificates were actually bemg pledged as collateral My analys:s reveals
that the McCam campaign clearly did not intend to use mstching fund certificates as
collateral for a loan It also 1s very plam that the Bank did not believe — and could not
reasonably have believed — that sny matching fund certificates were being pledged as
collateral Thus, this 15 a clear and unambiguous case

The text of the applicable loan agreements clearly states that John McCain 2008,
Inc did not grant a security interest m the matching funds to Fidelity See Busmness Loan
Agreement between John McCam 2008, Inc and Fidelity & Trust Bank (Nov 14, 2007)
and Modification Agreement between John McCamn 2008, Inc and Fidelity & Trust Bank
(Dec 17, 2007) Specifically, the “Affirmative Covenants,” “Additional Requrements”
provision of the Loan Agreement states that if the Borrower [the Campaign]
withdraws from the public matching fund program by the end of December 2007, but

3 The UCC has been adopted, with some modifications, by every stats, as well as the District of Columbia,
Guamand the US Virgm Islands

¢ All of the rules regardmg the creation of a security micrest depend on sn agreement (called & “security
agreement”) bemg reached between the lender and the borrower  Specifically, UCC Article 9 sots forth
three requiroments thet must be sshafied m order for & secursty mterest to be enfbreeable agamst the debtor
and thard perties  Each of these requrements cloarly envisions that the borrower and lender have reached
an agrooment that a sccurity agreement bo created These requurements sre (1) that value be provaded m
oxchange for the collateral, (2) that tho debtor must have nghts m the coliateral, and (3) that exther the
dobtor must have “suthentioated” a security agresment with a description of the collaseral or the credior
must be m posseszion of the collateral When each of these three formalites are met, the security mterest
“sttaches” to the collateral and becomes enfbrcesble
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John McCam then does not win the New Hampshire pnmary or place at least withm 10
percentage pomts of the winner of the New Hampshure primary, Borrower will cause
John McCan to reman an active political candidate and Borrower will, within thurty (30)
day of the New Hampshire Pimary (1) reapply for public funds, (1) grant to Lender, as
additional collateral for the Loan, a first prionty perfected secunty imterest 1n and to all of
Borrower's nght, title and interest in and to the public matching fund program "
Loan Agreement at 2 (emphanis added) This text indicates that wiile the Campagn did

contemplate a potential funure grant of a secunity interest i the certifications of matching
funds, no such grant ever was made, either m the documents or elsewhere

The conclusion that no matching funds were pledged as secunty for private
financing 1s inevitable 1f one Jooks fatrly at the documents and the business and economuc
contest 1n whuch the loans were made Fidelity, & bank with experience in the business of
making loans to candidates for public office, was aware that if Senator McCan
performed well m the New Hampshire pnmary, additional capital would flow into the
Campaign which, 1n turn would reduce the nsk of defauit on the loan On the other hand,
if Senator McCain did poorly in the New Hampshire primary, Fidelity understood that the
McCain Campaign mght not be able to ruse funds as eamly and that the nsk of defiult
on the loan would be higher In order to protect itself in case of a poor McCamn showmg
Fidehty might want to further secure the loan by having Senator McCain reapply for
matching funds and grant Fidelity a secunty mnterest in such funds But there was no
secunty mterest here because the future apphcations that would have to be granted in

separate agreements m the future

Under the Loan Agreement, no secunty interest was created because no security
mnterest could have been created in non-existent, future certifications of matching funds
More precisely, 1t was clear at all imes that no secunity nterest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing primaries by large margmns, (3) apphied for federal matching funds
certifications, and (4) received such certifications Not one of these four conditions
precedent was fulfilled, and therefore no security interest ever was created

The Democratic National Commuttee, 1 1ts Complant Agamst Senstor John
McCain and John McCam 2008, Inc (Feb 25, 2008), tries to falsely paint this provision
a8 creating “a presem! encumbrance of the Campmgn's fiture iterest 1n and
entitiement to matching funds, as part of the secunity for the hne of credit,” however, this
mnterpretation of the text confuses an agreement to potentially grant a secunty mterest m
the future with the actual granting of a secunty interest On the contrary, by discussig
the agreement to possibly grant Fidelity a secunity interest m the future, the text instead
reaffirms that the Campaign had not already granted Fidelity a security mterest i this
part or any other part of the agreement

Moreover, in conformity with the “Affirmattve Covenants,” “Additional
Requirements” portion of the Loan Agreement, other provimons of the loan agreemonts
require the Campaign to mamtam eligibility for the matching fimds program so that n the
future the Campaign would be able to apply for and assign nghts to certificates of
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matching funds if need be Under the “Negative Covenants” section 1n the loan
Agreement, the Campaign agreed with Fidelity that “while this Agreement 18 1n effect,
Borrower shall not, without the prior written consent of Lender grant a secunty
interest i, or encumber any of Borrower's assets, including, without imutation, any of
Bomrower’s night, title or mferest m and to the public matclung fund programs of any
matching fund settlement ™ Loan Agreement at 3 If the Campaign had granted a
securnty interest 1n the matching funds to Fidelity, as the DNC erroneously asserts, there
would obviously be no purpose for this clause restricting the Campaign from assmigning
the nghts to the matching funds m the future The DNC’s complaint erroneously cites
this negative covenant to not pledge nghts n future matching fund entitiements 1n
support of thetr interpretation that the bank assumed it had a perfected secunty interest 1n
the matching funds entitlement In fact, the clear interpretation of the language 1s mstead
that Fidelity understood that no parties had been assigned nights to the future matching
funds entitlement and Fidelity wanted to ensure that nights to those entitiements would be
available for assignment to themselves as secunity 1n the future, should they requure 1t
The Campaign was not encumbenng the finds, but agreed not to encumber the funds 1n
the event they may need to pledge them to Fidelity as a secunity interest in the fisture
They did not See Modification Agreement and subsequent discussion mfra

Additionally, as with the “Negative Covenants™ section discussed above, the
“Comphiance with the Federal Election Commussion’s Matching Funds Program™ section
in the Loan Agreement states that “Borrower agrees and covenamnts with Lender that
while this Agreement 15 1n effect, Borrower shall not exceed overall or state spending
linuts set forth 1n the Federal Matching Funds Program  ,” 30 to ensure the Campeign
remams eligible for the program to protect the Campaign’s abality to reapply for funds
and assign nights 1n the fiture if need be  Loan Agreement at page 4 Although the DNC
compiamt asserts the only reason for inclusion of this provision on compliance with the
FEC program 13 so the bank can treat nghts m future certificates of matching funds as
collsteral, 1n fiact, the language used 1n the agreement simply descnbes the Bank's effort
to protect its ability to obtain a secunty interest in the matching funds in the future In
paxtwular, the Modification Agreement added to this section that the Campaign must
abide by the spending limits of the Matching Funds Program “urespective of whether
Borrower 1s subject to such program as of any applicable date of determination ”
Modificastion Agreement at page 2 Thus, the Bank clearly contempiated that the
Campaign might not be subject to the Program at some future date, 1 ¢ that the Campaign
may have withdrawn from the program, so the Bank certamnly cannot have believed 1t was
obtaming a security mterest 1n the entitiements that were contingent upon the Campaign’s
contmuation m the Matching Funds Program

The “Collateral Description™ 1n the Security Agreement provides further evidence
that the Bank never possessed a secunty interest 1n the Matohing Funds  Simply put, this
section does not identify any nights or interests to matching funds as collateral In fact,
the section exphicitly states that all current entitiements ansing from the program are not
collsteral The section remains silent as to whether potential future entitlements to the
matching program’s funds count ss collsteral Commercial Security Agreement between
Jobhn McCam 2008, Inc and Fidelity & Trust Bank at 1 The DNC argues that thus s:lence
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as to future entitiements immphes that nghts to these entitiements are mncluded as
collsteral However, thus argument 13 both logically flawed and at odds with the Umform
Commercial Code (UCC) The DNC 1s relying on the Expressio Umus canon of textual

for the 1dea that the acceptance of one thing 1s the exclusion of another
Specifically, the DNC argues that the explicat exclusion of current nghts to matching
funds imphes the inclusion of future nghts to matching funds Unfortunstely, the
Expressio Unius canon 1s not helpful m this situation as 1t can just as easly be used
support of the opposite argument the fact that the “Collateral Description” section
includes such a long, detailed list of collateral would suggest that any type of collateral
not expressly listed i the section (1 ¢ future nghts to matching funds) 18 excluded from
the secion While the Expressio Unmus does not contribute to the analyms, the UCC
provides definitive gmdance Section 9-203(3)(a) of the UCC states that 1 order for a
secunity mnterest to attach to collateral the secunty agreement must “providef] a
description of the collateral ™ Further, the description of collateral must “reasonably
identify” the collateral and must not be “supergenenc ” UCC § 9-108 Thus, given the
UCC descrniption requirement, the “Collateral Description” section’s farlure to hist future
nghts to matching funds as collateral indicates that these nghts were not intended to be

As still further evidence that no secunity interest had been created, the negative

without the bank’s consent Under UCC § 9-322, the first party with a secured interest
in the collateral to file a financing statement gets first-prionty If Fidelity already had a
securtty nterest 1n the future nghts to matching funds then there would be no need for
Fidelity to create a negative covenant of this sort Rather, Fidelity could sumply perfect
and thus guarantee its spot as a first-pnonty secured creditor Any subsequent
assignments made by the McCain Campaign would be subservient to Fidelity’s interest
Thus, the fact that such a negative covenant exists suggests that Fidelity did not perceive
steelf to have a secunty interest in the Campaign’s nights to future entitlements under the
matching program  Rather, they wanted to make sure no other creditors had an
opportunity to gain a security interest in these funds before Fidelity did

Finally, the DNC Complant clums that the Modification Agreement altered the
of the exemption m the “Collateral Description™ Section to indicate that the
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My research into the applicable documentation concludes that at no ttme did the

John McCain 2008 Campaign secure its loans from Fidelity with matching fund
cethificates

Sincerely,

~e ~W

Jonathan R Macey
Sam Hamns Professor of Corporate Law,

Corporate Finance, and Securities Law
Yale Law School
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